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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

VASQUEZ, Judge: Respondent determ ned a $3,450 defi ci ency
in petitioner’s Federal inconme tax for 2007. The issues for

decision are: (1) Wether petitioner is entitled to dependency

1 At trial the Court granted petitioner’s unopposed oral
nmotion to have the Court renove the small case designation



-2 -
exenption deductions for EN and MN.;2 and (2) whether
petitioner is entitled to child tax credits for EN and MN.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulations of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
Washi ngton when the petition was fil ed.

Petitioner was fornerly married to Leslie L. Nyquist (M.
Nyqui st). They had three children, two of whom E. N. and MN.,
are relevant to this case. Petitioner and Ms. Nyquist were
divorced in 2002. In connection with their divorce the Superior
Court of Washington, County of Cark, entered a parenting plan
final (parenting plan) and an order of child support (support
order). The parenting plan designates Ms. Nyqui st as the
custodi al parent. During 2007 E.N. and MN. were mnors and
resided with Ms. Nyquist for nore than one-half of the year.

The support order states that petitioner is allowed to claim
Federal inconme tax exenptions for E.N. for all years and MN. for

odd- nunbered years as long as he is current on his child support

2 It is the policy of the Court to refer to a minor by his
or her initials. See Rule 27(a)(3). Unless otherw se indicated,
all section references are to the Internal Revenue Code in effect
for the year in issue, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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obligations.® The support order further provides that the
custodi al and noncustodi al parents are to sign the Federal incone
t ax dependency exenption waiver. Petitioner was current on his
child support obligations during the taxable year 2007.

Petitioner clained dependency exenpti on deductions and child

tax credits for EEN. and MN. on his Form 1040, U S. Individua
| ncone Tax Return, for 2007. Petitioner attached Form 8332,
Rel ease of Claimto Exenption for Child of D vorced or Separated
Parents, to his return. M. Nyquist had refused to sign the Form
8332. Petitioner also attached to his Form 1040 copies of three
letters he sent to the Internal Revenue Service (IRS) stating
that for taxable year 2007 Ms. Nyqui st had cl ai ned the dependency
exenption deductions and child tax credits for EN and MN. in
violation of the support order.

OPI NI ON

| . Burden of Proof

Petitioner has neither clainmed nor shown that he satisfied
the requirenments of section 7491(a) to shift the burden of proof
to respondent with regard to any factual issue. Accordingly,

petitioner bears the burden of proof. See Rule 142(a).

3 The parties stipulated that petitioner is entitled to
cl ai m dependency exenption deductions for E.N for odd-nunbered
years and MN. for all years. The support order, however,
provi des that petitioner is entitled to claimdependency
exenpti on deductions for E.N every year and MN. for odd-
nunbered years. This inconsistency does not affect the outcone
of this case.
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| 1. Dependency Exenption Deducti ons

Section 151(a) and (c) allows taxpayers an annual exenption
deduction for each “dependent” as defined in section 152. A
dependent is either a qualifying child or a qualifying relative.
Sec. 152(a). The requirenent is disjunctive, and, accordingly,
satisfaction of either the qualifying child requirenment or the
qualifying relative requirenent allows the individual to be
clainmed as a dependent. A qualifying child nust neet four
requi renents for the taxpayer to be allowed the deduction. See
sec. 152(c)(1)(A)-(D). The pertinent factor here is the
residence requirenent: the individual nmust have the sane
princi pal place of abode as the taxpayer for nore than one-half
of the taxable year.* Sec. 152(c)(1)(B)

E.N and MN. resided with Ms. Nyquist for nore than one-
hal f of the taxable year 2007. Therefore, E.N. and M N are not
the qualifying children of petitioner under section 152(c).

A qualifying relative nust satisfy four requirenents for the
t axpayer to be allowed the deduction. See sec. 152(d)(1)(A)-(D).
The two pertinent requirenments here are that (1) the taxpayer
must provide over one-half of the individual’'s support for the

taxabl e year and (2) the individual nust not be a qualifying

4 Respondent does not question that petitioner nmeets the
rel ati onshi p, age, and support requirenents. See sec.
152(c) (1) (A, (O, (D.
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child of the taxpayer or of any other taxpayer for the taxable
year. Sec. 152(d)(1)(C and (D).

Petitioner did not substantiate that he provided over one-
half of EEN."s and MN.’s support fromall sources in 2007
Petitioner also failed to establish that EEN. and M N. were not
the qualifying children of any other taxpayer for 2007, e.g., Ms.
Nyqui st. Accordingly, E.N. and MN. are not petitioner’s
qgual i fying relatives under section 152(d).

Section 152(e)(1), however, provides a special rule whereby
a noncustodi al parent may be entitled to claima dependency
exenption deduction for a child notw thstanding the residency
requi renment of section 152(c)(1)(B), the support requirenment of
section 152(d)(1)(C, and the so-called tie-breaking rule of
section 152(c)(4). A child will be treated as the noncust odi al
parent’s qualifying child or qualifying relative if five
requirenents are net. See sec. 152(e)(1) and (2). The relevant
requirenents here are that the custodial parent sign a witten
declaration (in such manner and formas the Secretary may
prescribe) that the custodial parent will not claimthe child as
a dependent and that the noncustodial parent attach that
declaration to the noncustodial parent’s return for the taxable
year. Sec. 152(e)(2)(A) and (B).

The I RS i ssued Form 8332 in order to standardize the witten

declaration required by section 152(e). See, e.g., Chanberlain
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v. Comm ssioner, T.C Meno. 2007-178. Form 8332 requires a

taxpayer to furnish: (1) The nanme of the child; (2) the nane and
Soci al Security nunmber of the noncustodial parent claimng the
dependency exenption deduction; (3) the Social Security nunber of
the custodial parent; (4) the signature of the custodial parent;
(5) the date of the custodial parent’s signature; and (6) the
year(s) for which the clains were released. See Mller v.

Commi ssioner, 114 T.C. 184, 190 (2000). Although taxpayers are

not required to use Form 8332, any other witten declaration
executed by the custodial parent nust conformto the substance of
Form 8332. See id. at 189. Section 152(e) allows a noncust odi al
parent to claimthe dependency exenption deduction only when that
parent attaches a valid Form 8332 or its equivalent to a Federal
incone tax return for the taxable year for which he or she clains

t he dependency exenption deduction. See Paul son v. Conmm ssioner,

T.C. Menp. 1996-560.

Ms. Nyquist did not sign the Form 8332 that petitioner
attached to his Form 1040. Therefore, petitioner failed to
attach a properly executed Form 8332.°

Accordingly, we find that EN and MN. are not treated as

petitioner’s qualifying children or qualifying relatives under

> Additionally, the letters petitioner attached to his Form
1040 did not constitute a witten declaration conformng to the
subst ance of Form 8332 because none of the letters was signed by
Ms. Nyqui st.
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section 152(e), and therefore petitioner is not entitled to the
dependency exenption deductions for them

[11. Child Tax Credits

A taxpayer may claima child tax credit for “each qualifying
child”. Sec. 24(a). A qualifying child for purposes of section
24 is a “qualifying child” as defined in section 152(c) who has
not attained the age of 17. Sec. 24(c)(1).

Because we have determned that E.N. and M N were not
petitioner’s qualifying children, it follows that petitioner is
not entitled to the child tax credits for them

We are not unsynpathetic to petitioner’s position. W also
realize that the statutory requirenments may seemto work harsh
results on taxpayers, such as petitioner, who are current in
their child support obligations and who are entitled to claimthe
dependency exenption deductions or child tax credits under the
terms of a child support order. However, we are bound by the
statute as witten and the acconpanyi ng regul ati ons when

consi stent therew th. M chaels v. Comm ssioner, 87 T.C. 1412,

1417 (1986); Brissett v. Comm ssioner, T.C Mno. 2003-310.

To reflect the foregoing,

Deci sion will be entered

for respondent.




